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Disclaimers, Release and Notices


The purchaser of this reference booklet agrees and acknowledges that the information herein, including the discussion of Texas Property Code and contracts are for general information purposes only, and that the provider of this information does not warrant the information contained, nor does the provider make ANY guarantees, claims, or representations, either orally or written.  The purchaser acknowledges that the information including the sample contracts are for general consideration purposes only, and only for reference with current state law and the purchaser is fully responsible for researching and applying any current applicable state law, as laws may change or be amended.  The purchaser of this information is fully responsible for the use of the information contained herein. The purchaser is obtaining the information “as-is” and is acknowledging that the purchaser is taking complete responsibility for the use of any information contained herein, and that the provider is NOT providing legal advice or council, nor is the provider making ANY legal representation nor representation of the applicability of any state law or code, nor the legality of the information contained.  By this agreement, the purchaser is being fully advised to always seek legal counsel from an attorney before engaging in any business practice, or the use of any information that is affected by state law or code, in particular the information contained herein.  The purchaser agrees to fully indemnify, release, and forever hold harmless, the provider of this information from any possible liability, claims, or damages, that may result from the information contained herein.  

OK, A Quick Word Before We Get Started


OK, before we get rolling here, going through lease purchasing and discussing some of the highlights of the fascinating Texas Property Code (big yawn), I want to explain what this reference booklet IS, and what it ISN’T.  First, what it is MEANT to be…..The purpose of this booklet is to simply provide some open discussion regarding some of the background about lease options, what caused Texas to draft statutes regarding lease options, and also discuss the original bill that seemed to have been the source of many rumors, and discuss the changes and some of the highlights of the final bill that was signed into legislation in 2005.  This booklet only covers the highlights of lease options WHICH ARE LESS THAN 36 MONTHS IN LENGTH!!  Now, what this booklet is NOT meant to be.  This booklet is not meant to be a law guide, or a thorough legal doctrine on all aspects of real estate or conveyance of real estate.  It is not meant to be the final legal word on lease options.  It is not meant to try to cover every possible scenario or situation that you may encounter, or dream up in your head.  It is not meant to answer every “Yeah but, what if…” scenario you come up with.  It is not meant to give legal advice, or stand as legal advice on its own merit.  If you want legal advice, here you go…retain counsel.  There, there’s your legal advice.  Now…..on with the show….


In 2005, the Texas Legislature convened and passed a number of highly important bills, or at least we assume they were highly important, and one happened to be HB 1823. (the Senate bill being SB 629) which introduced new state laws regarding lease options.  If you were involved in real estate in Texas at that time, you would have thought that Armageddon had begun, and life on this round planet as we know it was soon to come to an end.  Rumors went rampant.  Investors curled up in the fetal position in their closets.  Some attorneys said lease options were illegal.  (However, oddly enough, they would gladly sell you their “land trust” course for a modest fee..ahem..)  Since 2005, other states, such as North Carolina, and Massachusetts (OK, seriously?  Who the hell can spell Massachusetts right the first time?!) have introduced and passed legislation regarding lease options, but guess what?  You don’t hear about those states or the statutes, do you?  So what made Texas such a demon when it came to lease options?  Why is it people that aren’t even involved in real estate think lease options are illegal?


Well, let’s get to that in a moment…..first though…a twister with a twist…

May 28th, 2000, Ft. Worth Texas.  Living in North Texas you get used to the spring storms and the occasional tornado that pops up (…or…pops down, I guess).  In May of 2000, a very unusual event occurred, in that a tornado actually went through downtown Ft. Worth damaging some of the large building and destroying an area of houses on the East side of downtown.  As a lifetime resident of North Texas, I don’t ever remember a tornado hitting downtown, so it was very dramatic to watch it unfold on TV and see the footage.  Of course, you are supposed to go to an inside room during a tornado, but I find that if you instead go to the living room that has big tall windows, and watch the footage on TV, it is much more exciting.


There was a small area of lower income houses that were destroyed by the tornado, and these houses were primarily owned by an investment company.  The investors had sold the houses on contract for deed and part of the payment the buyers were making was going towards the insurance premiums.  A little problem though.  The investors weren’t taking those funds and buying insurance.   So the houses are gone, and the buyers who thought they were paying for insurance now didn’t have houses.  Not good.  So, Mike Moncrief, the then State Senator for District 12, drafted legislation to try to help protect people that enter a contract for deed purchase.  


(A quick side note for those that care…. The Bank One building was damaged to the extent that it was closed, and there was debate on whether to tear it down, which left one of its tenants, the Reatta Restaurant with no place to operate.  An investment group bought the Bank One building and revamped it into some of the first condos in downtown Ft. Worth, (overpriced if you ask me) the Reatta moved into the building that for years was Caravan of Dreams, and the area of houses by downtown that were affected now has a number of lofts and restaurants.  If you come to Ft. Worth for training, I always offer to buy any attendee a shot of Don Julio 1942 at Reatta.  I realize this has nothing to do with lease options, but…thought I’d toss it out there.)


So, what does the little funnel have to do with lease options?  Well, not a whole lot…directly, but I think any good read should have a natural disaster to help build excitement.  I mean, think about it.  You are reading a booklet about lease options and property code….how exciting can that be?  I figured you’d want something to spice it up.  Actually, there is a reason I mention the twister which eventually opened the doors for an area to develop great restaurants, bars and lofts.  As we move along further, we’ll discuss how the Code that applies to lease options, is written within the same Code (Title 2 Chapter 5) that also applies to contract for deeds, including a portion of the Code that discusses the consequences for failure to comply.  People tend to talk about lease options as if the sky is/was falling, yet, some of the code already applied to contract for deeds, so it isn’t as if everything drafted in the Code was completely new.     


Before we delve into the Code, (ooohhh..the excitement is building isn’t it?) let’s first take a quick look at how laws come to be.  Typically, two ways that laws get their start.  

1) Something pisses an elected official off

2) Cat juggling


Let’s start off with number one.  Joe Smith is an elected representative.  On his way to work, he passes by a billboard that has a clown on it.  When Joe was just a young tike, he was involved in a terrifying situation with a group of clowns.  Although he went to therapy for years after, ever since then, just the sight of a big red nose, or a large group of people crawling out of a small car, or even a hideous lady with a really bad make up job causes Joe to have flash backs and start twitching and breaking out in a cold sweat.  So Joe decides to introduce legislation that would ban billboards from having clowns on them.  He works with members of the Clown and Commerce Committee to vote on it, and fast forward it also going through the other House and going for a final vote, it then gets signed into law. 

Then of course, there’s cat juggling.  Cat juggling?  Yes.  If you have no clue what I’m referencing, it’s only one of the greatest movies of all times.  The Jerk.  After Steve Martin’s character, Navin R. Johnson, has made quite a bit of money with his optical holder device (I think it was actually the Opti-Grab) people come from all over to hit him up to support their cause to try to get money from him.  One guy describes the horrific activity going on in his homeland (I think it was Mexico) and he pleads his case and shows a black and white movie to Navin of…cat juggling.  Steve’s character is outraged that such an atrocity exists and he immediately writes a check to the man for his cause to stop cat juggling.  Now, of course cat juggling wasn’t a problem, but he got Steve Martin’s character to listen to him and believe there was an issue that needed to be addressed.  That’s kind of how I look at the other common way that laws get their start.  Lobbyist work the politicians over to plead their case for this or for that, with the hopes that the lawmakers will have legislation introduced to support their cause.  Whether it be cat juggling or maybe clowns unions. 

So what led to all the hoopla regarding lease options?  There were a couple of main things that were happening, not just in Texas, but in all states.  Now, keep in mind, there is nothing inherently wrong or deceptive with lease options, and for that matter, there is nothing inherently wrong with owner financing, foundation repair, or used car sales.  It just comes down to the people involved.  Pick a field, and there will be a bad seed somewhere.  So back to what was going on.  The obvious thing, is that there were immoral property owners or investors that lease optioned properties that were either in default on the mortgage, or that they allowed to go into default during the lease option period.  Well, that’s not very moral is it?  People would put down the money for the option fee, and some of these people might be coming from across the border from our neighbor to the South.  They would make their payments to the owner every month in good conscience, but after a few months or so, they would get notices of foreclosure posted on the door, and would eventually lose the house to the mortgage company, because the owner wasn’t making the payments on the house.  

Another issue that would come in to play, (although far less common) were investors that would clear a swath of land and build cracker jack houses (maybe that’s just my term, but I’m referring to houses that were very simple and all basically all the same looking house, almost like a military base) and lease option them.  The Optionees would go to exercise their options, only to find out the land had not been platted, and nobody actually knew whose land was whose, and the land owner(s) sure didn’t want to spend the large amount of money to have multiple lots platted just because one person decided to exercise their option.

Now, again, I want to reiterate, there is nothing inherently wrong with lease options.  They can actually provide a great option and opportunity for those that can’t obtain permanent financing, just as an owner finance can, but it’s just the random bad seed that causes issues.  But, up to 2005, the Property Code did not address lease options.  It addressed leases, with Chapter 92 (Residential Tenancies) and it addressed transactions for the transfer of property such as contract for deed with Title 2 Chapter 5 (Conveyances), but not lease options. 

So let’s see what we have here.  We have people putting down money on houses that are in default or built on property and lots that weren’t platted, in particular people in South Texas.  So there were a very very SMALL number of people that were taking advantage of others, and the people that showed the “horrendous cat juggling” film of the lease option problem was the Texas Low Income Housing Information Services which some say has been intertwined and worked with a little group known as ACORN.  They step in to approach legislatures because so many lower income families and Hispanics were being taken advantage of and they present their “cat juggling” to help “protect people” from lease options.   The main players were State Representative Dutton from Houston, and State Senator Lucio from Harlingen.   Rep. Dutton on the House side works with State Senator Lucio on the Senate side to draft HB 1823 and SB 629 respectively to rid Texas of this evil type of transaction.

Here’s a typical problem with cat juggling and trying to stop cat juggling.  You have people that aren’t necessarily well versed in the field of the “issue” that they are trying to solve, and are relying on the education they’ve received from the people that told them there were “issues”, which means that it’s not uncommon for the cat juggling to turn into throwing the cat out with the bath water, if you will.  That’s what happened with the original bills in my opinion.  

On this CD you’ll see a copy of the original House Bill and the Senate Bill.  Now, I don’t want to go through the original bills in horrifically boring detail, but I do want to make strong note of the section that DID throw the baby (or cat, depending on your take) out with the bath water in the ORIGINAL bill.  Pull up the original HB1823 bill from the CD.  Now, go to the third page and look at Sec. 5.085.  The ORIGINAL bill stated that you could not do a lease option on a piece of property if there was a lien on the property.  The only exception was, get this, if the lien was placed on the property due to the actions of the purchaser. (the Optionee).  So if the purchaser had contractors come in and do a bunch of work but didn’t pay them, the  contractor could of course put a lien on the property.  Here is where a large majority of the rumors stem from.  With just this one section alone, the legislature was throwing out the baby with the bath water.  The goal of addressing lease options was to try to prevent people from being ripped off, but with this single section, it would have made it so that very, very, few houses (almost none) would be able to be offered as a lease option, which means the people that really needed something like a lease option, the people the bill was meant to help, would no longer even have the ability to purchase a home by lease option.  The people that really benefit from a lease option need time to get things in order, time to get their credit in place, time to arrange financing or get past issues from the past, and the lease option is a great way to help them obtain home ownership.  But the original bill would have taken that option away. 

As word got out to investors in Texas about what was going on in Austin, and the original bill was loaded to the internet for everyone to read, there was panic in the streets it seemed.  Groups of investors went to Austin to personally meet with their representatives, big grassroots campaigns started to flood the offices of our officials in Austin with reasons to take another look at this bill, or revise it, or toss it out, to vote “NO” on the bill.  A group of investors in North Texas were able to get State Senator Carl Parker of Beaumont to try to go to bat for us.  For the first time ever I actually contacted my representatives via phone, fax, and e-mail. 

I’d like to think that all of our efforts paid off at least to some extent, because the bill DID get amended by Dutton and Lucio and other representatives including State Senator Royce West from Dallas, and I’ve also included the amendments which were presented on the floor of the 79th Legislature for you to review on the CD. (My understanding is that Sen. Parker was a key player in getting us the 3 year lease option amendment.) 

**Side note here…my State Senator, Jane Nelson voted “no” on the bill.  Thank you Jane!

Now, there were other items that were addressed in the bill, such as, you can not withhold rent credits due to a late payment.  The purpose here of course, is that if someone is 1 day late on their payment, you can’t withhold, or not credit them with a rent credit.  If they were late by one day for say, 6 of the months, they likely would not be able to close, because they are relying on the rent credits to assist with closing costs.  Again, there were other items in the final bill that transferred from the original bill, but the major hurdle, 5.085 was amended for the final bill, which we will cover in more detail later. 

Another important section that was amended was Section 2 of the bill, for Section 5.062 on subsections (a) (b) and the addition of subsections (e) (f) and (g).  (See?  This is getting so exciting to read already isn’t it?  Maybe we should go back to natural disasters…)  Again, we’re about to get much deeper into the bill, and we will discuss these items very soon. 

As I prepared to write all of this, I realized there were a few ways to try to lay everything out, and after some deliberation, I made a very strong 40 Creek Double Barrel on the rocks with a splash of water and…just a splash…not too much…and decided the best way to approach this is to have you:

1) Print out the “Original HB 1823” as you will find on the CD

2) Print out the “Amendments to SB 629” found on the CD

3) Print out the “ Final Version of HB 1823” found on the CD

4) Print out the “Title 2 Chapter 5 Conveyances” found on the CD

5) Pour yourself a strong 40 Creek Double Barrel with a splash of water..not too much water….

Now, we’re going to focus on the final bill, and we’ll look at Title 2 of the Code to see how the bill comes together with Property Code regarding conveyances, but I think it’s good to have the original bill and amendments printed off to reference to if you want to see what was changed.  Keep in mind that part of the confusion of this bill, if not a large part, was caused by the fact that the statutes for lease options were written into Title 2 Chapter 5 in the Property Code which cover conveyances, including contract for deed agreements.  So people might read the bill, and have a difficult time deciphering what was referring to a lease option and what was regarding a contract for deed. This is very important to understand!  HB 1823 was not JUST about lease options. It also addressed changes regarding contract for deed and conveyances!  Many of these changes had NOTHING to do with lease options!  This is a major source of some of the rumors that are out there.  

** Important to note, is that the copy of Title 2 that is included with this CD is a current copy of Title 2 which includes the changes introduced by HB 1823.  Keep in mind when the bill was originally drafted, a person would have to go back and forth referencing various applicable sections of Title 2 Chapter 5, which could create quite a bit of confusion and frustration.
When the final bill was signed, I did something completely unheard of.  I read it.  Not only did I read it, I marked it up with a pen making notes on what applied and what didn’t apply to a lease option.  Shocker!  So, with the scanned copy of the final bill you have on the CD, you can actually see little notes on the side that I made at 2 AM one morning after the bill was passed.  Really…I remember staying up that late.  Don’t worry that you can’t make out my notes, as we’ll go through them.  So, with your Canadian Whiskey ready, let’s move on to the bill.

HB 1823

Starting on Section 2 (2) where it states “an option to purchase real property that includes or is combined or executed concurrently with a residential lease agreement, together with the lease, is considered an executory contract for conveyance of real property”.  Reading this, one could determine that the code does not apply to a lease purchase, only a lease option.  So if you signed a lease with a purchase agreement, you might think the requirements in the bill don’t apply.  Well, although that might depend on how the law is deciphered, a lease purchase would be considered an executory contract by the definition of an “executory contract”, and in my opinion, for what it’s worth, a lease purchase fits the bill for an executory contract far more than a lease option.  But, maybe it’s just me. 
Jump to (C)(e) that references the sections that do NOT apply.  5.066, 5.067, 5.071, 5.081 and 5.082 DO NOT apply to a lease option.  Although I’m not going to discuss these sections in detail (because they don’t apply and I don’t want to cause confusion) I think it’s very much worth your time to glance at these sections on your print out of Title 2 Section 5.  The reason is because there were rumors about reasons why you couldn’t do lease options, and again, some of these rumors were regarding sections of the Code that do NOT apply to lease options.  You’ll see my hand written notes where I’ve marked off this section, and also written a note to myself to read these sections.  Now, continue to (C)(f).  Only the following sections apply to a lease option  if the term of the contract is three years or less.  That is important to know.  If you do a lease option for more than 3 years, OR if you renew the terms of the lease option so that it extends beyond 36 months, other sections of the Code come into play.  Essentially, a lease option longer than 3 years of length is treated identically as a contract for deed.  Since I don’t do lease options for that long, I’m only going to focus on the laws regarding lease options LESS than 3 years in length. 

(1) Section  5.061 (Definition)

(2) Section  5.062 (Applicability of the Law) 

(2) Sections 5.063-5.065 (Notice, Remedies, and Rights to Cure)

(3) Sections 5.073 except for Section 5.073(a)(2)  (Terms and Prohibited Waivers)

(4) Sections 5.083 and 5.085 (Title and Liens)


So let’s first look at 5.061 and 5.062.  5.061 is very short and defines the term “default”, so not much there.  5.062 is in reference to what types of transactions will apply and which ones won’t.  First, let’s look at the copy of the Property Code regarding Conveyances, Section 5.062 (c).  If you have heard that lease options LONGER than 6 months are illegal, this is the source of that.  5.062 (c) states that this subchapter does not apply to an executory contract that provides for the delivery of a deed within 180 days of the date of the final execution of the executory contract.  180 days of course equates to “6 months” by most standards.  Why does the law make reference to 180 days here?    This goes back to contract for deeds.  In TX, if the seller of an owner finance is not going to deliver the title within 180 days, it’s considered a contract for deed.  Also keep in mind, that there is a temporary lease that agents sometimes use.  Although, the current TAR 1910 (TAR 1911 for buyers) is for temporary leases up to 90 days, in my opinion, I  believe they didn’t want sellers that were entering into a temporary lease to allow for funding or closing etc., to have to follow the rules of a standard lease option. 

Now, let’s move to Sections 5.063-5.065 regarding notices, and remedies on default.  These sections are regarding the remedies and rights to cure upon default.  So, in English, these sections are what the seller must do if the buyer is in default, and what they buyer must do to cure.  5.063 states specifically that the seller must give a notice in 14 point type to the buyer that they are in default, and if the buyer does not comply with the terms of the contract the seller will take possession of the property.  A sample copy of a Notice of Default is included on your CD that you can reference to as well.  With a lease option, the seller must give a 30 day notice to the buyer to cure.  If the buyer does not cure the default by the 30th day, the seller may begin eviction.  The notice must specifically state certain things, such as:

1) identify and explain the remedy the seller intends to enforce

2) if the purchaser has failed to make a timely payment, then specify the delinquent amount 

3) any additional charges such as late fees or attorney costs

4) the period and term in the contract the charges relate to 

5) the action required by the buyer to cure the default

5.064 states that a seller has remedy for a buyer defaulting if they comply with 5.063 and 5.065. 

5.065 is regarding the buyer’s right to cure, and interestingly enough, it begins with “Notwithstanding an agreement to the contrary…” Hmmm…so does that mean, the seller and buyer could have an agreement contrary to 5.065 and be within the law?  I sometimes think that there are nuances written into law on purpose.  I mean, think about it.  Attorneys write the laws, and if there is ambiguity in the law, and items that are up for interpretation, it keeps other attorneys in business.  As long as there is room for interpretation, lawyers will have jobs I guess.  Anyway, the buyer according to this section has the right to cure the default within the 30 day period that the seller gave. 

Section 5.066 does not apply.

Section 5.067 does not apply.

Section 5.068 does not apply. 

Section 5.069 Does not apply. (I think it’s odd that 5.069 does not apply, as this section requires a seller’s disclosure.)

Section 5.071 does not apply, as it references finance terms, which of course, there are no finance terms on a lease option, such as interest rate etc. 

Section 5.073 DOES apply.  It states that the seller may not impose a late payment that exceeds 8% of the monthly amount or the administrative cost of imposing the late fee.  So you want to keep your late fee less than 8% of the monthly amount.

Section 5.073(a)(2) does not apply.

Section 5.073 (3)  and (4) state that the seller can not impose a prepayment penalty and that the seller can not withhold an option fee for a late payment.  If the buyer was late on a payment you can’t withhold a rent credit at the time of purchase, nor can you withhold the option fee paid at the time of purchase.

Section 5.073 (5) prohibits an increase in the purchase price or impose a fee for requesting repairs.  

Section 5.074, 5.075, 5.076, 5.077, 5.081 and 5.082 do not apply. 

Section 5.083 does apply.  It states that the purchaser can cancel the contract for improper platting.  This shouldn’t really be an issue, unless you are lease optioning property located on farmland that was cleared with a John Deer and then had a bunch of little frame houses thrown up.  

Section 5.084 does not apply. 

Section 5.085 does apply.  This is of course the Big Kahuna.  The big insurmountable obstacle isn’t it?  Well, let’s look at it.  First…you may want to refill your 40 Creek Double Barrel.  


Section 5.085 FEE SIMPLE TITLE REQUIRED; MAINTENANCE OF FEE SIMPLE TITLE.  


This section is the source of so many rumors, because, in my opinion, of two major reasons.  

1) The original version was amended prior to signing.

2) Lack of understanding of the term Fee Simple Title.

We’ll get into the amendments in a moment, but let’s start with the definition of fee simple title.  It does not mean that there is no lien on the property.  Keep in mind, with real property, there is a mortgage, and there is title.  A mortgage creates a lien on the title, even though you may be on title.  Fee simple, or fee simple absolute, is a common law term to define a real property owner’s absolute rights and would transfer to heirs in estate, and does not cease with a mortgage.  Some people have incorrectly interpreted that fee simple means there is no mortgage.  This is not correct.  

HOWEVER, keep in mind what this DOES mean.  It means if you are going to be the seller of real property using a lease purchase, you will need to be on title!  There are 3 types of lease options, or ways a lease option is structured.  

1)  There is a standard lease option between a seller (Optionor) with a property and a tenant/buyer (Optionee).  Here there are two parties involved.  Simple and easy. 

2)  There is a lease option assignment, commonly referred to as a cooperative assignment.  This is where an Optionee assigns their rights, title and interest to another Optionee, who is the Assignee of course, and now the Assignee (tenant/buyer) has the option on the property. 

3)  There is a sandwich lease option.  Here, the investor negotiates a lease option with the seller, then, negotiates a lease option with the prospective tenant/buyer.  The investor receives the rent from the tenant/buyer, and when the tenant/buyer exercises their option, the investor makes the difference between the option price they have with the seller, and the option price with the tenant/buyer.  This requires a double closing. 

With Section 5.085 requiring the seller to have fee simple title, the 3rd type of lease option above is eliminated.  The original seller, the owner of the property,  would likely have fee simple title, but the second seller (the one that is in the middle of the “sandwich”) would not have fee simple title, and therefore per the law, would not be able to execute a lease option on the property.  

Now, on to the “liens”.  The original version of 5.085 stated that the property must be free of any liens.  Period.  This would have meant that there could not be a mortgage on the property.  This of course would of excluded most properties from being viable for a lease option.  Of course, as you can see on the amendments that were introduced, Section 5.085 was highly amended prior to the final bill.  So let’s take a look at what the final bill states.

First though, how are you doing on your beverage?

Section 5.085 (b) states “This subsection does not apply to a lien or encumbrance on the property that is:

(1) placed on the property because of the conduct of the purchaser.

(2) agreed to by the purchaser as a condition of a loan obtained to place improvements on the property, including utility or fire protection improvements;

This part of 5.085 means there can be a lien on the property if the purchaser has essentially had work done on the house and the work, or improvements caused there to be a lien placed on the property.  In essence, the reality is, if this were to be the case, this likely means the purchaser hired a contractor to do work on the house then didn’t pay the contractor, which means the purchaser is a loser and the contractor had to place a mechanic’s lien on the property.  This isn’t good for the seller of course, because if the purchaser doesn’t have the morals or ability to pay a contractor for work done, what are the odds that they will be able to be in a position of finance to purchase the property.  If they don’t purchase the property or move, the mechanic’s lien stays and now the owner has a lien on the property for work they never requested or possibly ever wanted done.  Now, having said all of that, in 10 years I have never seen a lien placed on a property due to the purchaser’s actions.  Not saying it can’t or won’t happen, but, I’ve never had it happen….knock on wood.

5.085 (3)  placed on the property by the seller prior to the execution of the contract in exchange for a loan used only to purchase the property if:

Read that again.  This means a mortgage.  Now, with the disclosures on the lien.

(A) the seller, not later than the third day before the date of the contract is executed, notifies the purchaser in a separate written disclosure:

(i) of the name address, and phone number of the lienholder or, if applicable, servicer of the loan;

(ii) of the loan number and outstanding balance of the loan;

(iii) of the monthly payments due on the loan and the due date of those payments; and

(iv) in 14 point-type that, if the seller fails to make timely payments to the lienholder, the lienholder may attempt to collect the debt by foreclosing on the lien and selling the property at a foreclosure sale;

Now, the above section is pretty easy to decipher.  The seller must provide the mortgage information and a separate notice (in 14 point type) that tells the purchaser that if the seller doesn’t make the payments the house can be foreclosed on….duh.

Included on your contracts is a lienholder information page that can be completed with the required information, and there is also the notice in 14 point-type.  Apparently purchasers in Texas have really bad eyesight, so there are some notices that are required to be in 14 point-type.

(B) the lien:

(i) is attached only to the property sold to the purchaser under the contract; and 

(ii) secures indebtedness that, at no time, is or will be greater in amount than the amount of the total outstanding balance owed by the purchaser under the executory contract;

So the lien can only be attached to the property and that the lien is not more than what the option price is on the contract.  The last part means the seller can’t have a mortgage balance of say, $200,000 and execute a lease option with the option price of say, $180,000.  This would mean that if the optionee exercised their option, the seller would need to have the ability to come to close with a chunk of money, otherwise the optionee has lost everything.

By disclosing the mortgage information, if the potential optionee sees the scenario above, they realize that the seller would have to be in a position to come to close with funds.  The potential optionee can then decide that’s not a risk they want to take, and not move forward on the contract. 

(C)  the lienholder:

(i) does not prohibit the property from being encumbered by an executory contract; and

(ii) consents to verify the status of the loan on request of the purchaser and to accept payments directly from the purchaser if the seller defaults on the loan; and 

You would want to review your loan documents, but most lenders would allow a lease purchase, or a wraparound etc, but keep in mind the due in sale clause.  The lender has the right to call the note due, based on the due on sale, but really the only time this would be expected, is if the interest rates were a fair amount higher than the rate on the underlying mortgage.  I have never heard of any lender calling the entire loan due based on the due on sale.  Never.  Whether there was a wrap or lease option etc.  

Also, some people have stated that the law requires the lender to approve the buyer.  This is not true.  Nowhere in the statutes does it state anything remotely like this.  At all.  Some have also said the statutes require the lender to give you notice in writing that they would allow you to do a lease option on your home.  This is also something that is nowhere to be found in the law.  You can check your loan docs and verify that on the Deed of Trust it doesn’t state anything about not allowing you to do a lease purchase on the house, and if in doubt…call the lender.  Can you imagine if you called the lender, and asked the random “customer service rep” “Hey, we are moving, and I was going to lease my house out, but the person leasing will probably want to buy it.  Is that OK?”  The customer service rep will think you have the IQ of a fingernail clipping..  “Uhhh….OK…”   

We’ll review some of the areas of the contracts later, but they do include an Authorization to Release Information document, which would be supplied to the lender.  Many lenders do have their OWN Auth to Release form that they use, so you or the owner can get that from the lender  they do. 
Given the world we live in where everything can be found on the internet, an easy thing for the seller, it would seem, would be to also create a login and password for their online mortgage information, on their lender’s website, and just give that to the buyer.  There.  The buyer can check on the mortgage right there on the internet at any hour they chose.  Also, the lenders really don’t care who makes the payment in most cases, so long as it’s made.  If the buyer were to see online that a payment was late, they have complete access right there online, and could even make a payment if need be.  Of course, if the seller is late on a payment, and the Optionee has to make a payment, the next section would come into play.   

(D)  the following covenants are placed in the executory contract:

(i)  a covenant that obligates the seller to make timely payments on the loan and to give monthly statements to the purchaser reflecting the amount paid to the lienholder, the date the lienholder receives the payment, and the information described by Paragraph (A);

(ii) a covenant that obligates the seller, not later than the third day the seller receives or has actual knowledge of a document or event described by this subparagraph, to notify the purchaser in writing in 14-point type that the seller has been sent a notice of default, notice of acceleration, or notice of foreclosure or has been sued in connection with a lien on the property and to attach a copy of all related documents received to the written notice; and 

(iii) a covenant that warrants that if the seller does not make timely payments on the loan or any other indebtedness secured by the property, the purchaser may, without notice, cure any deficiency with a lienholder directly and deduct from the total outstanding balance owed by the purchaser under the executory contract, without the necessity of judicial action, 150 percent of any amount paid to the lienholder.

OK, whew!  Time for a reload on the 40 Creek!  In the contracts that we’ll cover, we’ll make note of the covenants that are written into the contracts that are in reference to this subsection.  Item (i) means the seller must give monthly statements to the buyer, the information of those statements are included in Paragraph (A) (i)(ii)(iii) and (iv) above.  The seller can print off a simple notice or monthly spreadsheet with the information and include the notice in Section (A) (iv) along with the lienholder information page provided in the documents.  Again, I would probably combine this with the online access.  I think the key is to provide more than required.  Actually, the key is to keep the payments current and ALSO provide more than required. 


The potential repercussions of violating this section are covered in 5.085 (c).  A violation of this section is a false, misleading or deceptive act or practice within the meaning of Section 17.46, Business & Commerce Code, and is actionable in a public or private suit brought under Subchapter E, Chapter 1, Business & Commerce Code.

If a seller violates 5.085, the purchaser can file suit, rescind the contract, and request the return of all of the payments made under the contract as well as reimbursement for any improvements they’ve made.  Under the DTPA, Deceptive Trade Practices Act, the fines could be quite stiff, if found guilty by the jury.  This is one area that really scares people.  The penalties if the seller violates 5.085.  There is rampant fear that if a seller does a lease option, then they will likely get a deadbeat loser buyer (known as a professional tenant in the world of rentals) and use it to try to live for free, and hopefully be owed additional monies under the BCC.  Our documents go above the requirements of the law, AND to be honest, we avoid loser people and loser houses.  It makes life much easier to stick with nice houses and nice people, and provide the required documentation as required by the law.  This makes sense for ANY area of real estate or business.  
In the next section, we’ll look at some of the items in the contracts that are in place to be within compliance of the Code.  But first….another dose of 40 Creek. 

The Contracts


You’ll find 2 sets of sample contracts for your reference on the CD.  

***It’s important to realize that even after I’ve gotten tweaked and revised contracts back from our attorney’s, I’ve ALWAYS gone back through them to see if there were items that needed to be adjusted, or looked for typo’s etc.  Maybe I’m just anal that way, but I like to have things nice, neat, and tidy.  I will always recommend that you should take any contracts that you purchase or receive or consider using, to an attorney that absolutely specializes in the field that the contracts cover, in this case of course, real estate.  Then I recommend going back through them again once your attorney has. 


Rather than going through every single item in the contracts, I’m only going to focus on the items that relate to or make reference to the disclosures and compliance of Texas Property Code as referenced by HB 1823.  I’m going to use the “Contracts for Lease Option Assignments” as my reference in the following discussion, so the item numbers mentioned will reference those contracts. 

Landlord/Optionor’s Acknowledgments

Items 1, 2 and 3 are in reference to the disclosures and covenants as specified in Section 5.085, in particular, (D) (i)(ii) and (iii).  You may want to take note of Item 1, at the end of the paragraph where we’ve added that a property can not be included in bankruptcy during the term of the Agreement.  The Code does not require this or state this, but I like to go beyond what the law requires if we can, and let’s be honest.  If a property is in bankruptcy, the payments may still be current on it, yet the outcome is uncertain regarding the bankruptcy. 

Residential Lease Agreement

Item 7.  Late fees.  According to Section 5.073, the late fees can not exceed 8% of the monthly amount.  On the sample contracts, you’ll see the late fees set at $25 a day for 3 days, but you can adjust this as you see fit, so long as they do not exceed 8%. 

Items 8 and 33.  These aren’t required by the Code, but they do make reference to consequences for the tenant’s failure to comply with the terms of the lease, and you will see that these items mention the Notice of Default, which is required to be served as Section 5.063, 5.064 and 5.065.

Item 40 is not specifically required, but does state that the Landlord agrees to comply with all laws regarding required disclosures, including mortgage information etc. 

Option To Purchase Real Property

Item 8 again makes reference to remedies upon default of the purchaser, (the “Tenant/Optionee”) and the Notice of Default.

Item 15 is not required either, but it again makes all parties aware and on notice of the Landlord’s responsibility to make all payments on the property and that if the payments lapse, the Tenant/Optionee may seek legal action. 

Item 16 again states the compliance with Code regarding conveyances as already stated in the Landlord/Optionor’s acknowledgments.  I realize this may be overkill, but disclose, disclose, disclose.

Notice of Lienholder Information

This is a sample of the lienholder disclosure page that provides the information as required by Section 5.085 (A) (i)(ii)(iii) and (iv).  This includes the mortgage company information, the loan information and balances, as well as the 14 point type notice to the purchaser regarding the fact that if the seller doesn’t make the mortgage payments, the lender may foreclose.  This sheet also contains HOA information (which is not necessary on this sheet) that I think is important for a purchaser to have.  Granted, if an HOA violation takes place, the seller will be notified, but I think it’s good for the purchaser to have this information. 

Make note that per Section 5.085 (D)(i) this statement is to be provided to the purchaser each month, ALSO, make sure the purchaser has received this information at least 3 days PRIOR to the execution of the agreement, per Section 5.085 (3)(A).

Authorization to Release Information
This release is the seller giving the lienholder authorization to release loan information to the purchaser.  Again, I would suggest the seller combine this with giving the purchaser online access to the mortgage information, so they have complete access just as the seller would.

Notice of Default

The sample notice is required by Section 5.063 to be sent via registered or certified mail with return receipt requested.  It is also required to be in 14 point bold face or uppercase letters. 

The notice must identify and explain the remedy the seller intends to enforce, and if the purchaser has failed to make a timely payment, the amount hat is owed, and any additional fees such as late fees or attorney fees and the time period that the charges relate to, as well as the term of the contract that was violated. 

The notice is comprised of 2 pages, because 5.063 states that the notice is on a separate page, so here you’ll see the notice on one page, and the details of the terms that are in violation on the separate page. 


In Summary


I have no issue declaring that HB 1823 was not well written, and that it does still go overboard some, although it does not throw the baby out as the first draft did.  The truth is, the law is not going to prevent bad people with no morals from taking advantage of people, whether it’s with lease options or other methods.  Bad people will do what bad people want to do.  I think that the EXTREMELY FEW “bad people” that were using lease options as a tool to take advantage of others, just as a bank robber uses a gun as a tool, will still take advantage of others, and continue to be bad people.  Speaking of bank robbers, there’s a perfect example of laws that don’t stop crime.  There are laws that make robbing a bank a crime.   Yet, to this day, do you realize there has only been one type of person to ever rob a bank?

A thief.  

Go figure.  Crooks are crooks, and laws don’t change them.  They may prevent good people from doing bad things, (although it’s not the laws so much as morals that do that), but they don’t prevent bad people from doing bad things. 
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